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]?erson aggrleved by thls Order-in-Appeal may file an appeal or revision apphcatlon ‘
_ (as the one may be against such order, to the approprlate authority in the following Way '

| é'mwmm gaﬁw SIECE R

' :'Rev1s1on application to Government of India:
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, A revision apphcatlon lies to the Under Secretary, to the Govt. of Indla, Revision
'--__'Apphcatwn Unit Ministry of Finance, Department of Revenue; 4t Floor, Jeevan Deep
"'f_IBu11d1ng, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
o 1n respect of the followmg case, governed by first proviso' to sub-section (1) of Section- *

+ 35 ibid : '
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In case of any loss of goods where the loss occur in transrc from a factory to a.
iwarehouse or to another factory or from one warehouse to another during the course of -

: ..-»warehouse o 3
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. “processing of the goods in _a warehouse or in storage whether in a factory orin.a .
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" In case of rebate of duty of excise on goods exported.to any. country or telr
“outside India of on excisable material used in the manufacture of the goods Wh1c

expor ted to any country or terntory outside- Incl1a
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A In'case of goods exported outside India export to Nepal or Bhutan, _w1thout
payment of cluty, : e '
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- Credit of any duty allowed to be uuhzed towards payment of excise duty on lmal'-‘

':products under the provisions of this Act or the Rules made there under and such ofder
is passed by the Commissioner (Appeals) on or aifer, the date appomted under Sec;109
of the Fmance (No 2) Act, 1998. :
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- The above apphcauon shall be made in duplicate in I"orm No. EA—8 as spec1ﬁecl;,"’ o

under. Rule 9 of Céntral Excise (Appeals) Rules, 2001 within 3 months from the. date oz ..
j_wh1ch the order - sought to be appealed agalnst is communlcated and shall B
v ‘accompanied by two copies each of the OIO and Order-In-Appeal. It should 'll“O b
accompamecl by a copy of TR-6 Challan evidencing payment. of prescnbed fe
p1 escrlbed unde1 Section 35-EE of CEA, 1944, under Major Head of Account
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The revision application shall be. accompamed by a.fee of Rs. 200 / WheJ e the,ﬁ :

amount involved is Rupees One Lac or less and Rs 1,000/- Where the amount 1nvolve
“is more than Rupees One Lac. : :
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Appeal to.Custom, Excise, & Service Tax Appellate Tr1bunal

: ;:(1) Sy weTE eH aﬁaﬁmﬂr 1944 # g7 35-1/35-% F siaia:-
‘ | Under Secuon 35B/ 35E of CEA, 1944 an appeal lies to :~ .
B »':'"('2)'\ '_ SRR s T Farg »ﬂ:l,ﬁlt%wnqn EﬁST'ﬁ'T Wtﬁ?ﬁ%trﬁﬁfrvsﬁ‘ﬁrrﬂ—q‘ G 35‘,”‘*‘“?“%
-0 T AT anfieftar sararn (ﬁée)a?rqfw@‘zﬁirtﬁﬁ‘ﬂ STEHITTS ff2“””?'” ik
s‘crrr ST, ﬁn'am'{ agaa‘rrrasaooom '

.. To the west reg10nal bench of Custo*ns Lx.crse & Serv1ce Tax Appellate Tnbun
(CESTAT) at 2ndfloor, Bahumali Bhawan Asarwa, Girdhar Nagar, Ahmeclabad 380004 .

,vln ase of appeals other than as men’uoned above para o |
: The appeal to the Appellate Tribunal shall be filed in quad1upl1ca1.e in J.‘orm EA-&,, i}
as prescribed under Rule 6 of Central E\c1se(Appeal) Rules, 2001 and shall be - -

o accompamed against (one which at least should be accompamed by a fee of Rs.1 000/ 3
, Rs.5,000/- and -Rs.10,000/- where amount of duty / penalty / demand-/ refuncl is”
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respec’uvely in the form of crosse ba_11lc?.:,'_"
clraft in favour of Asstt. Reglsfar of a br anch of '\ny nommate pubhc sector banlc of th
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lace Where the bench of any nommate pubhc sector bank of the place where the bench
“of the Tribunal is situated.’ eig . . asg %
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F In case of the order- covers a number of order-in-Original, fee for each 0.1.O.
should be paidin the aforesaid manner notwithstanding the fact that the one appeal to

the Appellant Trlbunal or. the one application fo the Central Govt. As the case may be,
1s“ﬁlled to avoid scr1ptor1a work if excising Rs. 1 lacs fee of Rs.100/- for each.
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% One copy of apphca’uon or O.L O. as the ¢
adJournment authority shall a court fee stamp of R
heduled—l item of the court fee Act, 1975 as amended.
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_ For an appeal to be filed before the CESTAT 10% of the Duty & Penalty conﬁrmed o
by the Appellate Commissioner would have to be pre -deposited, prov1ded that the pre—";.',
s _r*_'depos1t amount shall not exceed Rs.10 Crores. It may be noted that the pre-depositisa.
m mandatory cond1t10n for filing appeal before CESTAT. (Section 35 C (2A) and 35 Fof the
“Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).
| Under Centra_l E;_gcise and Service Tax, “Duty demanded” shall include: |
i (xxvm) amount determined under Section 11 D;
¢ (xxix) amount of erroneous Cenvat Credit taken;
v (xx%) amount payable under Rule 6 of the Cenvat Credit Rules.
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t this order shall he before the Tribunal on . |

In view of above, an appeal agains ,
duty and penalty are in dispute, .

paylnent of 10% of the duty demanded where duty or
or penalty, where penalty alone is in d1spute
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* ORDER-IN-APPEAL

The present appeal has been ﬁled by M/s Dharamdas Hamam Rangwam 204, Satkar Avenue
Near Railway Crossing, Naroda Road, Ahmedabad 382330, (he1e1nafter referred to as “the
appellant™) against Order-in-Original No. 471/AC/Demand/22 23 dated 27.01 2023 (he1 naft
referred to as “the 1mpugned order™) paseed by the Assistant Comm1s51one1 Centlal GST /

I, Ahmedabad North (hereinafter referred to as “the adjudlcatmg authonty”)

2. Briefly stated, the facts of the c'a:se are thal the appellant are holding PA
ABLPR4799R. Qn scrutiny of the data received from the Central Board of Direct Taxesl-:(CCB‘ T
for the FY 2015-16, it was noticed that the appellant had earned an inc'o'me of Rs. 13 3,037

durlng the above period, which was reflected under the heads “sales: of services (Value from
ITR)filed with Income Tax department. Accmdmgly, it appealed that the appellant had ealned the
said substantlal income by way of providing taxable services but had ne]thel obtamed Serv1ce Tax
1eglst1at1on nor paid the applicable service tax thereon The appellant we1e called upon to submrt,
copies of required documents for assessment for me s'ud penod However, the appellant had not

responded to the lettels issued by the depeu timent.

2.1 Subsequently, the appellant were  issued Sllow Cause Notlce_l
IV/TPD/SCN/Dha1amdas/2021 dated 24 03.2021 demandmg Service Tax amounting to Rs
11,93,291/- for the period FY 2015- 16 unde1 plOVlSO to Section 73 of the I'inance Act, 1994 The o
SCN also proposed recovery of mte1est under Sectlon 75 of the Finance Act, 1994 and

imposition of* penaltles (1) under Sectlon 77 and (ii) Secnon 78 of the Finance Act, 1994.

22  Asthe appellant neither replied the SCN nor attended the PH held on dated 05. 07 2022 7
17.11.202 & 28.11. 2022,the Show Cause Notice was adjudlcated on meuts vide the unpugned. . .

01de1 by the adjudlcatmg authority wherein the demand of Service Tax amountmcr to Rs
1,93, 291/- was confirmed under proviso to Sub-Section (1) of Sectlon 73 of the Fmance Act
.1994 along with Interest under Section 75 of the Finance Act, 1994 for the period FY 2015- 16
Fulthel @ Peualty of Rs. 1,93,291/- was 1rnposed on the appellant under Section 78 of the
Finance Act, 1994 (ii) Penalty of Rs. 10,000/- was 1mposed on the appellant under Sec’uon
77(10(a) of the Finance Act, 1994. |

3. Being aggrieved with the 1mpuﬂned order passed by the adjudicating authonty, the

-appellant have preferred the present appeal mte1 alia, on the followmg glounds

e The appellant submitted that they have earned income Rs. 13,33,037/- from the'servieev--::
. provided as a glam blol<e1(Commlssmn agent of agriculture produce) and the same

’ falls/cove1 ed in negative list of services as pel section 66D of service tax (Sr. No. d(vu)
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: Fullhel they subnutted that they have ﬁled then 1ep1y o[‘ SCN on dated 28 05 ’)0
tlnough em'ul but th 'tdjudlcatmg authouty de01ded the m’1tte1 without consldeung lhc
.same. l"m the1 they slated 1hat the i mcome taxﬁetum was av'uhble with the income tax .
' depa1t1nent and | se1v1ce tax department and he active element of intent to evadé duty is
‘hot p1esent in thls case 1.11e1efo1e extended penod can’t be invoked. They made reference
. the case of M/s Cosnnc Dye Chemlcal Vs Collector of cen,, D{CLSe Bombay[1995(75):-,__"
‘E. L T.721 (SC)
* Further appellant submitted that the SCN lssued is vague and unclefu to the extent it does
not speelfy any new information available with the dep’utmem due to which extended_‘
.‘penod of time 1s nvoked and considering wluch specific nauue of sewlces and service
] accounting code -the service tax is belng demanded on the services plowded by lhe
appellant There is no allegation in the SCN. based on which demand is raised and Ll
_ demand is melely raised .on the-basis of i 1ncome shown in income tax 1etuln and wuhout_r
| consldenng the fact that such income 1eﬂected / leviable under mcome fax can be -

le‘{empted under the provisions of service tax. It is a settled law that the SC whlch is not

o cle’u and spec1ﬁe cannot be the Jushﬁed bas1s for 1a1s111g a demand and such SCN .takes.
| away the oppelt‘ nty”of riatural justice ﬁom a taxpaye1 The unpugned order has been:
-~ issued inerely plesummg that taxable se1v1ces have been plOVlde Reliance is placed-m :
.A'thls regard in the case of Deltax L‘ntelpuses vs. CCE, Delhi 2018 (10) GSTL 392 (lu -
Del), wherein Hon. Tubunal has observed that "No service tax 11ab1hty can'be fastened

-on an unidentified service"

The ap‘pell'anfs tes that the SCN has been 1ssued by the authouty 111e1e1y on the basis- ot _

1" income tax 1etu1n data and it is a settled legal posmon that SCN C'umot be issued only on-

the basis of the dlffelence between the ITR 01 26AS with the service tax data. They have )

“been issued contlavemng the above instr uct1ons and case laws the same is bad in law.-

Do j appellant on dated 28 0s. 2021 They pnyed to set aside the. unpugned 0I0.

Pe1sona1 heeumg in the case was held on 12.12. 2023 Sh11 Pumt Jhamtani, Ch'utcxcd
- Accountant appeaLed oir behalf of the appellant for personal hearing. He reiterated ‘the wr 1tten

: subm1ss1on and also submitted additional documents and requested to allow the appeal

I have carefully gone tluough the facts of the case, g1ounds of appeal submissions made
in the Appeal Memmandum and documents available on record. The issue to be decided in the
plese’nt appeal is: whethel the 11npugned order passed by the adjudicating authority, confirming

the demand of serv1ce tax against the appellant along With interest and penalty, in the facts and

) i : made reference of the CBIC instruction dated 26.10. 2021 in this regard: As the SCN has

I"Luthe1 the OIO was also issued w1thout cons1de11ng the subnnssmn made by the ™
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6. Lt is obselved that the main contentlon of the appellant they are engaged in the busmes
of providing SCIVICC as a grain blOl(Cl (Commlssmn agent of agriculture ploduce) and the sam
falls/covered in negative list of services as per section 66D of se1v1ce tax (Sr. o d(vu) ;
. Therefore the same are not taxable. They have furnished the sales ledger, Gen Expense ledge1 &

palty wise statement etc from which it can be seen that the appellant is engaged ini.the;

sale/pulchase activity of agncultule produces which falls under the activity mentioned at S
d(vu) of Section 66D inserted in Finance Act,1994 by Finance Act 2012 v1de Not1 No 19

ST daled 05.06. 2012 For 16f€l ence, the same is reproduced as undel

a.....;’
b
.C.. ey : 1

T - f d) Se1V1ce relating to a;,ncultme or agricultural produce by way of

(1) to (v1)...

att1 act service tax hab111ty and the contention made by the appellant appears to be sustamabl'v !

7. In view of the above discussion, I am of the considered view that the act1v1ty carri
by the appellant during the F.Y 2015-16 is outside of the purv1ew of service tax. Smce the
demand of Service Tax is not sustainable on merits, there does not arise any question of cha1 gmg,.»

interest or imposing penalties i in the case.
8. ' In view of above, the impugned order is set aside and the appeal is allowed.-
9. arfier st G @St bt TS ardier T RYeRT SUKE ais ¥ R Sar g |

The appeal filed by the appellant stands disposed of in above terms.
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~ Attested
v
Manish Kumar

Superintendent(Appeals),
. CGST, Ahmedabad
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