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. · .._, ! ..· . .
'.Any person aggrieved by;this Order-in-Appeal may file an appeal.or :evision app~cation,

. as the one may b,e agamst such order, to the appropriate authority m the followrng way.. . . I r ,

. rdarcrrlror smaa:
· Revision application to Government of India:

#r&hr srar rem sf@R7a, 1994 cli'I" mu a:rcmfl aag ng+t .aim arr cITT"

a rrvg h iasia gdrwr 3mar sft fa, sraal,f +inc, tafew,.
sf7aatr raa, ii<nf, &fl««t: 11000 l c!il" ci?rsat tfe :

A revision a:pplication lies to the Under Secretary, to. the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue; 4th Floor, Jeevan Deep
'.Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
:in respect of the following case, governed by first proviso· to sub-section (1) of Section-
35 ibid: - -

(m) famt ftgf aaa fr $_1Rcti1<at fR asrr r rr #talk zr ft
-·ssrr q@?srt stagyf,ftrrrwett? azft #tar
z4fa osrngt Rt#fra atuag&@ '

: ::- .... I In case o} any loss of goods where the loss occur in transtt from a factory to a.
'. warehouse or to; another factory or from one warehouse to another during the course of ·
processing of the goods in a warehouse or in storage whether in a factory or in a

.. warehouse.



I .. . . ··$frsneer gr«ea sf@fm, 1944 ft arr 35-4ti35-±h sir7f
Uµder Section 35B/ 35E of CEA, 1944 an appeal lies to :-

. I

I ·

ftrta, arrsraagau eara r{ft mrnf@raw f@'sift:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

· (2) saRRa qRb i aatu sitarh rarer clTI- arr.fu;r, ari:ftm%+1TT@if~~.-.~ Zil,Ltl~rl·_:
ateearqi tarhr rnrnf@ear (fez) 4rerr )tr f)fear, rznatara2n4 mar,fisurftj

. ffi", . 3TTRclT; fin::mf<R, &I i:p=I e: I Gt I e:-3800041 . . '· )i};e: . .
... _-. . . . . ·,· . - ..;•:.

. . . -· - ,_· ·;:t,:t:..::->•'.···•·:

· To the west regional bench of Customs, Excise & ski-vice Tax Appellate Triliitnal;}
(CES'TAT) at 2m1floor, Bahumali Bha:wa:n, Asan-va, Girdhar Nagar, ~hmedabad: 380004\).pn c~~e of appeals other than as mentioned above para. . i . . I . . .

· The appeal to the Appellate Tribunal shall be filed in quadfoplicate in forni:EA-3
. _as prescribed under Rule 6 of Central Excise(Appeal) Rules/ 2001 ancl shall be.

· x accbmpanied against (one which at least should be a~companied by a fee of Rs.1,000 /'"
. , Rs.5,000 /-:- and Rs.10,000 /- where amount of duty / penalty / demand·/ refiind is
upto·5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form ofcrossecl_j:>ank:
tlraft in favour of Asstt. Registar of a branch of any non:iinate public sector ba.1.1.lldf tlie

.,.,._..; . •·· ..... '

. ·i". . ' . . .· .
·:Y\The revision application shall be accornpanied by a:fee of Rs.200/- where the ..

,, ;'an1crt.1.nt involved is Rupees One Lac or less and Rs.1,000 /- where the amo1.mt inv9lvecl{
··is more than Rupees One Lac. Ch' '·

(2) htrsrar tea (ft) Rra, 2001 a fr 9 a iafa faff&e ra tie
-srR1mt, 9fa arr?gr 4fa am2rhfRitaRhm?# sfa«-srrgarft sr?er
arr sfa s2a«@atwar f@qtst arr arr <merffsiavi TT35
gnath iqra arr Er-6 arr fr nf ft z)ft 'effij:Q,"1

. . . . TJe above ·a~plicati~~ shall be made in duplicate in Form No. EA-8 as _'-'-'.U.i'-'-'

under.Rule, 9 of Central ·Excise (Appeals) Rules, 2001 v.rj_thin 3 monthsfrom the.
. . . ' ... ·.--·-.: .. -_' .: : -~- . ' _·· ...'· . . . . . ' . .
·: •;1,vhich.::the order sought to_ be appealed against is· communicated and

8:ccompariied by two copies each of the 010 and Order~In-Appeal. It should
accompanied by a _copy of, TR-6 Challari evidencing payment. ,of prescribed
ptesi:iibed under Section 35-EE of CEA, 1944, under Majdr I-lead if Account. I' . . .
(3) _ . Rfasra 3maaah arr sgt iarr um are sy?t tr3rta@latsjt 20o/- fl#mar #st

· isrgsit szi iauas gnarrsarr gt it 100o/-Rt tfi\"ff WfdM cR!"~I ! . ;
' ; : •.• ; • • • • I

$#re»rar res n-ran «««««ears«.#a4#hf4 $"

•Bi srrata aRaz#sirmagffug.r?er it fa4fRa 2.. ?#$$1@$$-. ±%

In case of rebate of duty of excise on goods exported- to any. cot1ntry or teriit~~;:1i¥(:; /·JJ}'tfi\if ,: .
outside India of on ~xcisable material used in the manufacti1re-of the goods w»icit#tel$$?" vs 8 ·
exported to any countiy or territory outside India. · # #I . . . . . . . . . . _.,::,;;;J;

zf? gen ar gramfu far ra h rec (ua trpr #) ffr fair +rrr el .. ,. __ ;:•,.:)/ ·.

cc..
enztvfrh gar~# rgn, ·ft h trRatarrvratfa sf@2fr( 2) 1998/arr
109 trff rg@1 l · · : · j ·HJ

i
, I

. · :· Credit of any duty allowed to be utilized towards payment of excise duty
products under the provisions of this Act or the Rules.made there under and such

··•is passed by the Commissioner.(Appeals) on or after, the date appointed under
: \cift~fFinance (Nci.2) Act, 1998. ·



a4tr swr gem sithak siafa, f@azm- c\?r 1=fTlT (Duty Demanded) I

(28) is (Section) 1 lD ~~ f.tmft&ufu;
.. (29l. m'llT~me~ c1?rum;

· (30) dz2eefnilhfr 6 tqWf~ ufu,

rznfs 'iaa sfr'rapf '5!+TT cl?r W1'TT #o; sf#' a(faah fua 11rcr <i!rfTm-r
·±: ·

. In view of above, an appeal against this order shall lie before the Tribunal on .
of 10% of the duty demanded where duty or duty and penalty are in dispute,

penalty, where penalty alone is in dispute."

zi iafematt fRiwaa ar fail fr Rnt staff far star ? stf
a{tr5«qr gra v4atas4fr nrntf@raw (a7ff@a@r) R'll+i, 1982 #~ i,

For an appeal to be filed before the CESTAT, 10% of the Dµty &. Penalty confirmed ·
}by the Appellate Commi~sioner would have to be pre-deposited, pro;ided that the pre-·,
. deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
:)pandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the.
· Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall in~lude:

(xxviii) amount determined under Section 11 D;
(xxix) amount of erroneous Cenvat Credit taken;
(xxx) amount payable under Rule 6 of the Cenvat Credit Rules.

One copy of application or O.I.b. as the case may be, and the order of the
urnment authority shall a cburt fee stamp of Rs.6.50 paise as prescribed under

.:,\.,.L ..L\.,UU.Lv•u-.L item of the court fee Act, 1975 as amended.
' . ~ . '

(6) (i) <gr a #fa zafha 7f@aw ar=gf gees srzrar searvs fa ,fc{rj W -~fp:f\'rr~mt
·• ca a# 10% ratra szgj #aaas fa !fa.cl@"~~~ 10%~ 1R c\?r \lfT~ ~I

Attention in invited to the rules covering these and other related matter contended in
· the Customs, Excise & Service Tax Appellate Tribunai (Procedure) Rules, 1982.

(6) firz, a{trsnaa gavaaaft7r rnrnf@aw (R@rt2z ) tfe!iw 3l1f1m t+fl+lir ~
• · ',d'S,i •1 (Deman~) '('i <a< (Penalty) 'lif 10% 'l('T-.m '1i"vIT~ ~I~, aafit<m 'l('T-.m 10"ts ? (Section 35 F-of the Central Excise Act, 1944, Section 83 & Section 86 of

· 'lh,:e Finance Act, '1994)

., .. (4}_:'. .-l!ll!IZVIA ~~ 1970<:f~~c\?r~-1 ~~f.=rmfur~~~~
: ):tk 'll<~~f3U-a:!/T~~ f.toTll,:r~ ~ 3U-a:!IT#if~c\?r~~~ 6 .50 ftir eflf ,.4'j4, ~14 ~ fucpc

gtr=fez1

:

#- iii
. ·'.:/-~•;, : ·}>. 'ii;_ i'' ·. . ; j_· . ¾~½ .

: _: •. ·;:. ·_··.·. ; •.•. ·~.·.'.. .: ·.: . . .• .·[: ; · ; . ·r·'.. .·. ·.~:. .. •·•. : .' ..t'~-~:-'.·:..!..·•··.~.:...-·.1:,:..·..··.·. ). ·.'. pl~9i. where the bench ofap.y nom,mate public sector b~ of the place where the bench: ' of the Tribunal is siru.ated.: $ .g %., ..... ,,

2 %EE±EE±±:#
·J ,;,j. . '!. In case of t.p.e order· covers a number of order-in-Original, fee for each O.I.O.

:\l~,}{,t: s~ouldlbe paid ":1 tpe aforesaid manne~ no~thstanding the fact that the one appeal to
·,..-ur,;:;\tl}.e Appellant Tnbi,mal or. the one application to the Central Govt. As the case may be,

·. 'TK?:•f iii filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each. ·
:;:.- ... ,,-.. •. : ...

-.'¢'



ORDER-IN-APPEAL

o The appellant submitted that they have earned income Rs. 13,33,037/- fi:oin the servicy./

provided as a grain broker(Commission agent of agriculture produce) and thesame
falls/covered in negative list of services as per section 66D of service tax (Sr. No. d(vii).

therefqre they have not registered with the serv·

!
'

9·~-J ·I

if

J, Being aggrieved with the impugned order passed by the adjudicating atithority,

appellant have preferred the present appeal, inter alia, on the following grounds:

' ' •••· .. '

17.11.202 & 28.11.2022,the Show Cause Notice was adjudicated on merits, vide the impugned

order by the adjudicating authority wherein the demand of Service ;rax amounting to Rs.

1,93,291/- was confirmed under' proviso to Sub-Section (1) of Section 73 of the Filance Act,

1994 along with Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16 ·. ·

Further (i) Penalty of Rs. 1,93,291/- was imposed on the appellant under Section 78 o_f the ..

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(10(a) of the Finance Act, 1994.

2.2 As the appellant neither replied the SCN nor attended the PH held.on dated 05.07'.~022,:

2.1 Subsequently, the appellant were issued Show Cause Notice·"·.
IV/TPD/SCN/Dharamdas/2021 dated 24.03.2021. demanding Service Tax amounting fo.' Rs'.·
1,93,291/- for the period FY 2015-16 under proviso to Section 73 of the Finance Act, 1994.The
SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and -

imposition of penalties (i) under Section 77 and (ii) Section 78 of the Finance Act, 1994.

#$
F.No. GAPPL/COM/STP/3843/2q23-Appeal .\. {}·_}. . I ,·-r .. ,. -.,-.-.....

I
I

••
The present appeal has been filed by M/s. Dharamdas Hariram Rangwani, 204, Satkar Avenue, }f{tt,·>

. . . . . · as
Near Railway Crossmg, Naroda Road, Alunedabad-382330, (hereinafter refen-ed to as "the;s • .o

-..---· A.3%
appellant") against Order-in-Original No. 471/AqDemand/22-23 dated 27.01.2023 (hel'einafter:·:Vi'. ;:: -

refen-ed to as "the impugned order") passed by the Assistant Commissioner, Central GS1}qi0i~id11·,:'.?.,:e~:c;,q)f · -
. . ' . . - es. ease

I, Ahmedabad North (hereinafter referred to as "the adjudicating authority"). ' :f:'f[t\/ :. • #e
'±,:' -- -=

2. Briefly stated, the facts of the case are that the appellant are holding PAN ,),f&;. ;?
ABLPR4799R. On scrutiny of the data received from the Central Board of Direct Taxes &Btf) ·l;

. .:::·::·.,_.'.··,._-·::,·:._... _:,_.',.:·,·..:.-·._j_'

for the FY 2015-16, it was noticed _that the appellant had earned an income of Rs. 1if§,oj'7)s }\
«%%#±";

during the above_ period, which was reflected under the heads "sales 1of services (Vafoe,-ttoin::_::}'
1 : -% :

ITR)"filed with Income Tax department. Accordingly, it appeared that the appellant had earned_ the --.!
said substantial income by way of providing taxable services but had neither obtained service Tak #

±±5%



I•, i

F.No. GAPPL/COM/STP/3843/2023-Appeal i

. .
u:--,u•u.,u of service tax against the appellant along with interest and penalty, in the facts and

i

• 'The appellantstatesthat the SCN has been issued by the authority merely on the basis of

• 1 income tax return data and it is a settled legalposition that SCN cannot be issued only on

the basis of the difference between the ITR or 26AS with the service tax data. They have ·
. .

made reference of the CBIC instruction dated 26.lQ.2021 in this regard. As the SCN 'has

been issued contravening the above instructions and case laws, the same is bad in law.

Furthei·, the 010 was also issued without considering the submission made by the .
i . ··•·

appellant on dated-28.05.2021.They prayed to set aside theimpugnecl 010.
I . . . .

' . ' ' ..
considering the fact that such income reflected / leviable under income tax can be

·exemptfd under the provisions of service tax. It is a settl_ed law that the SC which is not

clear and specific cannot be the justified basis for raising a demand and such SCN takes
! , ~~--!·i·f;~·,; . _ l • - • . , .

away the opportfoi.ity of1iaturaljustice from a taxpayer. The impugned order has been

issued merely presuming that taxable services have been provided. Reliance is placed: in:

this regard in the case of Deltax Enterprises vs. CCE, Delhi 2018 (10) GSTL 392 (Ti 
Del), wherein Hem. Tribunal has observed that "No service tax liability canbe fastened

· on an unidentified service"

Further appellant submitted that the SCN issued is vague and unclear to the extent it does

not specify any new information available with the department due to which extended

period of time is invoked and considering which specific nature of services and service
#3

accounting code, the service tax is being demanded. on the services provided by the

appellant There is no allegation in the SCN based on which demand is raised and th,e:

demand is merely raised on the-basis of income shown in income tax return and without

# •• use
I . . . ,. .·

Cl . Further they submitted that they ave fled their reply of SCN on dated 28.052021

through 'email but the,adjudicating authority decided the matter without considering the
] . +±g,. -· , g

same. Further theystata that the income ta5ieturn was available with the income tax

depar_tment and service tax departmentand he active element of intent to evade duty is
t, ·

ilot present in this case therefore extended period can't be invoked. They made reference
. . . ··.. ·.. . . · .

. the case of Mis Cosmic Dye Chemical Vs Collector of cen. Excise, Bombay[1995(75).

·E.L.T. 721SC).

I have carefully gone through the facts .of the case, grounds of appeal, submissions.made

Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is. whether the impugned order passed by the adjudicating ·authority, confirming

Personal hearing in the case was held on _12.12.2023. Shri Punit Jhamtani, Chartered

Accountant, appeared·on behalf of the appellant for personal hearing. He reiterated the written

submission and also submitted additional documents and requested to allow the appeal.
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In view of the above discussion, I am of the considered view that the a~tivity cariI~fot1t\

Attested

fY
Manish Kumar
Superintendent(Appeals),
COST, Ahmedabad

7.

commission agent for sale or purchase of agriculture produce.

c .... ;

b..- .. ;

9. 3l1fuvr4ferra ft n? zrfta efil f.-1 q1( 3q <Iaafustar
The appeal filed by the appellant stands disposed of in above term's.

8. In view of above, the impugned order is set aside and the appeal is allowed.·

by the appellant during the F.Y 2015-16 is outside of the purview of service tax.

demand of Service Tax is not sustainable on merits, there does not arise any question of

interest or imposing penalties in the case.

d. Service relating to agriculture or agricultural produce by way of

(i) to (vi) ..... ;
(vii) service by an agriculture produce marketing committee' oi· board or service pr~vidddtby·x;f:'·

. • .-·-· ·.-- .• --._ .f".····.. ,·.•.. •:.

,·,-,;:·.·:.·

party wise statement etc from which it can be seen that the appellant is engaged ir(:\the/ .: '#$$e..s»..o
sale/pmchase activity of agriculture produces which falls under the activity mentioned at $fHNo'.if{'/#sec$.+
d(vii) of Section 66D inserted in Finance Act, 1994 by Finance Act,2012 vide Noti. No 19/2.912,~.t>\:..- }4gs7}s..t;

ST dated 05.06.2012. For reference, the same is reproduced as under: · · ;[f;:•'jJ.t;/Y
z ;erg.. ;_-·\-· . •-:-<·-?•

a..... ; .· ,J(_

.+EE%EE%Ee£
F.No. GAPPL/COM/STP/3843/2023-Appeal - . -··.... ~ ' "-,,: .

6. It is obsei·ved that the main contention of the appellant they are engaged in the

of providing service as a grain broker (Commission agent of agriculture fodtice)an. dlthe:-, _ .

falls/covered in negative list of services as per section 66D of service tax sr. No. a@ii).
l l •

Therefore the same are not taxable. They have furnished the sales ledger, Gen. Expense ledger &,

circumstance of the case, is legal and proper or otherwise. The demand pertains to the u..,,,uu_.,

2015-16.

I

From the above, it appears that they are engaged in providing sLvice as a jrnrnlssion'·· L.";J
, . agent of agriculture produce. Hence the acti'vity carried out during the F.Y 2015-16 d6;sn't.<,. .

attract service tax liability and the contention made by the.appellant appears to be sustainable/
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